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Summary

The arguments in the "Opposition to Petition to Dismiss"
("Opposition") filed by Four Jacks Broadcasting, Inc. ("Four
Jacks") fail to address the substance of Scripps Howard
Broadcasting Company's ("Scripps Howard") "Petition to Dismiss"
("Petition") and misstate the relevant Commission rules and
precedent.

While claiming that its application is not an inconsistent
application "under any test," Four Jacks in fact fails to address
how its application meets the simplest and most crucial test--the
one set out by the plain language of Section 73.3518.

Contrary to Four Jack's suggestion, Section 73.3518 applies
here because Four Jacks and Chesapeake, the renewal applicant for
Channel 45, are controlled by the same persons. Both Commission
precedent and the language of Section 73.3518 demonstrate that
the rule applies to bar inconsistent applications filed by
commonly controlled entities.

The short period of time during which Chesapeake's
inconsistent renewal application remained pending is irrelevant
because it was the filing of Four Jacks' inconsistent application
that violated Section 73.3518. Any consideration of the length
of time an inconsistent application remained pending after the
violation necessarily would lead to arbitrary conclusions.

The internal staff memorandum offered by Four Jacks actually
supports Scripps Howard's position. Even if the memorandum is
assumed to state a contrary position, it bears no weight against
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the Commission decisions relied upon by Scripps Howard.

Four Jacks' Opposition ignores the relevant holdings of the
cases cited by Scripps Howard. In particular, Four Jacks
misstates key parts of the Atlantic and Wabagh Valley decisions
which hold that while an application to ghift the fregquency of an
existing station to a new channel is consistent with seeking
renewal for an existing mutually exclusive station, an
application proposing new facilities in the same service and in
the same community is inconsistent with pursuing renewal for the
mutually exclusive facilities. Four Jacks similarly
misinterprets the holdings of those Commission decisions which
preclude any reliance on promises of subsequent divestment to
mitigate a violation of Section 73.3518.

Finally, Four Jacks's Opposition attempts to sidestep the
adverse policy implications that would flow from permitting Four
Jacks' principals to sell the authorization for Channel 45 if
they should succeed in using expensive public processes to wrench
Channel 2 from Scripps Howard. In one of the cases cited by
Scripps Howard's Petition, for example, the Commission itself
recognized that where an applicant--whatever its stated goal--in
reality seeks to relocate to a different channel in the same
community, any implementation of such a proposal must include the
return to the public domain of the channel allotment that would

be vacated by the frequency change.
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Introduction
Scripps Howard Broadcasting Company ("Scripps Howard'"),
through counsel, hereby submits its Reply to the "Opposition to
Petition to Dismiss" ("Opposition") filed by Four Jacks
Broadcasting, Inc. ("Four Jacks") on May 14, 1992. This Reply
points out that each of Four Jacks' efforts to support its
position is flawed either by the lack of supporting authority or
by Four Jacks' wrong reading of the authority upon which it
purports to rely.
R Argument
I. Contrary to Four Jacks' assertion, no Commission rule
or precedent precludes Scripps Howard's replying to the
Four Jacks' Opposition.
Four Jacks erroneously asserts that Section 73.3587 permits
the filing of an Opposition but precludes this Reply. Opposition
at 2 n.1. The rule in fact relieves certain otherwise applicable

restrictions as to pleadings, and Four Jacks cites no Commission

case that has ever limited the number of pleadings that may be



N

offered with respect to the issues raised in an informal
objection. See 47 C.F.R. § 73.3587.

II. PFour Jacks' untimeliness claim is contradicted by
precedent.

First, Four Jacks' claim that the informal objection rule
serves solely to permit filings by those lacking standing is
plainly erroneous. Section 73.3587 says "any person' may file an
informal objection, and this includes persons with standing who
offer a late-filed pleading. See, e.g9., Universal Communications
Corp., 21 Rad. Reg. 24 (P&F) 359, 362 (1971).

Second, as Four Jacks' president should know from his
personal experience, the Commission has considered the merits of
a Section 73.3518 issue when the argument was presented after an
order had issued designating the competing application for
hearing. See Comark Television Inc., 51 Rad. Reg. 24 (P&F) 738
(1982) (focusing on the multiple interests of Four Jacks'
president, David D. Smith). Scripps Howard's presentation of the
issue here--before the case may be erroneously designated for
hearing--is far more timely.

Finally, the prompt correction of the mistaken decision to
accept Four Jacks' application for filing is obviously a matter
of decisional significance, and the immediate correction of the
error will avoid the wasteful expenditure of resources by the
Commission, by Scripps Howard, and by Four Jacks' principals.

The orderly and efficient conduct of the Commission's business,
plus conservation of the public's scarce resources, requires
consideration of this issue at this time.

- 2 -
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III. Four Jacks' claim that its application is consistent
with the rules is contradicted by the plain language of
Section 73.3518.

Four Jacks' Opposition states that "under any test, the Four
Jacks application is not an inconsistent application," Opposition
at 1, and it elsewhere claims that the "application is fully
consistent with Commission rules," Opposition at 9. Four Jacks'
Opposition makes no effort, however, to refute the fact that its
application could not have been granted while its principals'
application for renewal of Station WBFF(TV)'s license remained
pending. The application thus necessarily fails the simplest and
most crucial test: the one presented by the plain language of
Section 73.3518.' As discussed below, Four Jacks' claim fails
every other potential test as well.

IV. Four Jacks' argument that Four Jacks and the renewal

applicant are not the "same applicant" for purposes of
Section 73.3518 is contradicted by Commission precedent
and by the rule's express language.

Four Jacks repeatedly seeks recognition that Four Jacks is
not the same entity as the license renewal applicant for Station

WBFF (TV). See Opposition at 3 and 9-10. In raising this issue,

however, Four Jacks ignores a key fact: Commission precedent

Section 73.3518 provides:

While an application is pending and
undecided, no subsequent
inconsistent or conflicting
application may be filed by or on
behalf of or for the benefit of the
same application, successor or
assignee.

47 C.F.R. § 73.3518 (1991).
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holds that where, as here, the same entities hold majority or

controlling interests in the relevant applications, the

inconsistent application rule applies. See Petition at 7-9.

Four Jacks' argument is particularly disingenuous in light
of the fact that each of its four individual principals holds
precisely the same level of equity interest (25%) in Four Jacks
as he holds (through various corporations) in Chesapeake, the
renewal applicant.? Because the underlying principals are thus
the same, Four Jacks' application unquestionably was filed "for
the benefit of" the persons who applied for renewal of Channel 45
through Chesapeake. See text of Section 73.3518 at n.1l, supra.

V. Four Jacks' argument that Chesapeake's renewal
application is no longer pending is irrelevant.

Four Jacks urges that the Commission take note that the
Chesapeake renewal application has been granted and that
therefore no inconsistent applications now are pending.
Opposition at 3. Similarly, Four Jacks later urges that "[i]t is
immaterial that the license renewal application for Channel 45
was pending, " noting that the renewal application remained
pending only "for a very short period of time after the Four
Jacks' application was filed." Opposition at 7.

Scripps Howard's Petition recognizes that the Chesapeake

renewal application has been granted and points out that this is

2 The renewal applicant was Chesapeake Television, Inc.

Its successor as licensee of Station WBFF(TV)--after a short form
assignment and without any change in the entities' ultimate
ownership--is Chesapeake Television Licensee, Inc. This pleading
will refer to either as "Chesapeake."

- 4 -
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irrelevant because the Commission must review compliance with
Section 73.3518 as of the date of the filing of the inconsistent
application. See Petition at 9-10. As noted there, this is the
emphasized holding of Big Wyoming Broadcasting Corp., 2 F.C.C.R.
3493 (1987). Four Jacks' Opposition offers no answer to this
point.

Equally as important, the Commission could not possibly base
a rational fule interpretation or rule waiver policy on a post
hoc assessment of the length of time one inconsistent application

remains pending after the rule violation occurs. As the Court of

nnqgiii?ﬁgr.nge N, ™ 1 et on 222021 PN Gl (5510157 20| el —
— . — —

apply its rules arbitrarily but must articulate a policy
rationale as to why any deviation it takes from the rule better
serves the public interest. See Northwesgt Cellular Telephone
Co., L.P. v. FCC, 897 F.2d 1164 (D.C. Cir. 1990).

To excuse violative applications based on the duration of
the violation would be particularly arbitrary with respect to
broadcast renewal applications. It is incontestable that these
applications can take decades to process, and the likelihood of a

competing application cannot be known in advance.’ Finally,

: In fact, before relying on the grant of Chesapeake's

renewal having occurred, the Commission would also need to
consider that Chesapeake violated at least two Commission rules
with respect to its obligation to keep that application complete
and accurate. First, as noted herein, a grant of the Four Jacks'
application would be inconsistent with the subsequent grant of
the Chesapeake renewal application, and yet this information of
potentially decisional significance was never provided to the
Commission as required by Section 1.65 of the rules. See 47
C.F.R. § 1.65(a). Second, the Four Jacks application is a
"document relating to the . . . future ownership" of Channel 45,

- 5 -
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if Four Jacks could make the inconsistent Chesapeake renewal
application disappear, and Four Jacks' efforts to wish away that
application simply cannot succeed.

Finally, it is revealing that Four Jacks claims that the
staff memorandum's "principle . . . has been upheld in a long
line of cases," but fails to cite a single such case. If any of
these unnamed cases were persuasive, why would Four Jacks cite an
internal staff memorandum instead of that case?’

Finally, it must be noted that even if the staff memorandum
offered support to Four Jacks' position, a staff decision
(particularly an unpublished internal memorandum) has no binding
effect on the Commission. See, e.g., Amor Broadcasting v. FCC,
918 F.2d 960, 962 (D.C. Cir. 1990). Scripps Howard's Petition
presented Commigsion decisions which are directly on point and
which hold that an application for new facilities cannot be
accepted while a renewal application is pending for facilities in
the same service and in the same market. See Petition at 4-7
(see also the discussion immediately below). A contrary staff
memorandum or even routinely contrary staff practices would not

warrant departure from such precedent.

¢ This is not the Opposition's only reliance on phantom

cases. Four Jacks later urges that "numerous cases" permit
divestiture proposals in order to comply with Section 73.3518.
See Opposition at 6. None of the "numerous cases" are cited, and
Scripps Howard's research found only the opposite--that a
divestiture proposal cannot mitigate a violation of Section
73.3518. See discussion infra at 8-9.

-7 -
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VII. Four Jacks' analyses of the cases cited in Scripps
Howard's Petition both ignore Scripps Howard's
explanation of the cases' relevance and are
contradicted by express language in the cases
themselves.

A. It is remarkable that Four Jacks attempts to claim

support for its position from Valley Broadcasting Co., 58 Rad.
Reg. 24 (P&F) 945 (1985) and Comark Television, Inc., 51 Rad.
Reg. 24 (P&F) 738 (1982). As Scripps Howard's petition made

clear, Petition at 7-8, the Commission emphasized in Comark that
Section 73.3518 did not apply to require dismissal only because
David D. Smith's interests were minority interests, not because,
as Four Jacks asserts, "a divestiture proposal eliminated the
multiple ownership problem, " Opposition at 5. That is, before
it reached the question of whether a divestiture proposal could
suffice to permit the processing of the applications, the
- Commission announced its critical holding that Section 73.3518
did not apply, stating:

Comark's applications do not violate

§ 73.3518 of the Rules. The applications of

Comark and Commercial Radio Institute, Inc.

were not filed "by or on behalf of or for the

benefit of the same applicant" as provided in

the rule. 1In this regard, the mere fact that

David D. Smith has an interest in both

corporations does not in itself establish

common control or an identity of interests

sufficient to make the corporations "the same

applicant." Thus, there are no grounds for

dismissing Comark's application.
51 Rad. Reg. 2d at 741. Only after making this finding did the
Commission assess whether David D. Smith's promise to divest his
minority interests if necessary would suffice to permit the
continued processing of the relevant applications. Id. at 742.

-8 -
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If anything, the Commission in Valley Broadcasting Company

was even more adamant in requiring a lack of common control
before a divestiture proposal could avoid the requirement of
immediate dismissal. In responding to a challenge that two
pending applications (one radio and one television) in which
William Hernstadt had interests violated Section 73.3518 (and the
separate rules against contingent and multiple applications), the

Commission stated:

Of pivotal importance in this case is the
extent, if any, to which Hernstadt controls
the television applicant.

58 Rad. Reg. 2d at 947 (emphasis added). Then, after finding
that Mr. Hernstadt's interest in the television applicant was
only a minority interest and was not controlling, the Commission
concluded that a promise to divest this minority interest
sufficed. Id. at 948. The Commission further explained that
because Mr. Hernstadt held 100% of the interests in the
application for the radio property, a promise to divest his
interest in that application would not have sufficed to avoid
dismissal. Id.

As discussed earlier, there is no question that since the
underlying principals of Four Jacks and Chesapeake are the same
persons, the applicants here are under common control and share
"an identity of interests." Thus, these two cases strongly
support the view that Section 73.3518 demands dismissal of the

Four Jacks application.
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application be dismissed. Four Jacks commences its analysis of
the Atlantic case by misstating the critical fact in the case.

Four Jacks wrongly describes Atlantic's proposal as one "for a

construction permit to change the frequency . . . of Station
WUST, Bethesda, Maryland." Opposition at 6 (emphasis added).

Note 1 of the Atlantic decision directly contradicts Four Jacks'
statement of the case as follows:

The [Atlantic] application purporta to be an
application for a new station in Washington.
However, since a licensee may not hold
licenses for two stations serving a
substantial area common to both, as is the
case with WUST and WOL, the Commiggion will
consider the captioned application as an
application for a change in the facilities of
Station WUST.

Atlantic Broadcasting Company, 8 Rad. Reg. 24 at 968 n.1
(emphasis added). This express rejection of Atlantic's proposal

for a new facility is the holding of Atlantig¢ that is relevant to
the current case, and it is note 1 which Scripps Howard
consistently cited for the proposition that Four Jacks' proposal
for a new station is impermissible. See Petition at 2 and 5.

In addition, in direct contradiction to Four Jacks' claim
that Scripps Howard "ignored the Commission's clear holding in
Atlantic that an application for renewal of license on one
channel is not inconsistent with prosecuting an application to
shift to another channel, " Opposition at 7, Scripps Howard's
Petition in fact emphasizes and relies upon this finding. The
Petition argues that a frequency shift application like that

required by the Commission in Atlantic--not an application for a

- 11 -
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Wabash of its channel 10
application.

Thus, the Commission held in the Wabash

Valley case that, although it was called an

application for a pnew station to operate on

channel 2, it was really a modification from

channel 10 to channel 2 which, if granted,

would leave channel 10 open for new

applications.
Southern Keswick, Inc., 34 F.C.C.2d 624, 625. Four Jacks simply
ignores the fact that Wabasgh Valley's holding bars the processing
of its application for new facilities because its principals did
not propose to shift the frequency of Channel 45, but instead
have pursued what is unavoidably an inconsistent application.

Finally, in what can most charitably be described as an

extraordinarily careless reading of Wabash Valley, Four Jacks
claims that "[t]lhe Commission stated that the inconsistent
application rule 'is applicable only to two or more applications
for new or additional facilities.'" Opposition at 8. The rule

being discussed by the Commission in the cited language in fact -

is not the inconsistent application rule (now Section 73.3518),

hut rather the multiole aunlications rule (now Section _73.3520).

of this language in Section 73.3520, of course, actually supports
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facilities and that Scripps Howard's policy argument is
speculative and enjoys no support in Commission precedent.
Opposition at 9. As noted in the Petition at 10, however, the
Commission has ruled that permitting the sale of an existing
facility would not serve the public interest when an applicant
for new broadcast facilities in fact seeks to relocate to a new
channel in the same community. See Southern Keswick, Inc., 34
F.C.C.2d 624, 625-27 (1972). 1In that case, the Commission
rejected the applicant's goal of "proposing to select its own
successor to a frequency in which it can have no further interest
while at the same time continuing to operate on another frequency
in the same area." Id. at 626. The Commission noted that the
abandoned frequency should instead "revert to the public domain"
upon grant of the application for different facilities. Id.
Such a public interest policy is particularly appropriate at
the present time when the Commission has decided that there is a
substantial need for conserving the broadcast spectrum in major
markets and has recently determined not to lift the current
freeze on new NTSC television applications in major markets. See
Second Report & Order/Further Notice of Pro d Rulemaki in MM
Docket No. 87-268, FCC 92-174 (released May 8, 1992).
Conceivably, had Chesapeake sought to move its operation to
Channel 2 in the proper way and succeeded, the Channel 45
allocation might have been used to further the transition to
advanced television service. Chesapeake's principals, however,

chose to structure their application through Four Jacks so as to

- 15 -
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preclude any such public interest benefit. The Southern Keswick
decision stands for the proposition that such a tactic cannot
succeed.

Four Jacks' suggestion that its principals might not receive
any gain from the sale of its authorization for Channel 45, a Fox
affiliate in a major market, is remarkable. See Opposition at 9.
The improper gain would consist, of course, of any revenue from
the sale of this valuable authorization which--had Four Jacks'
principals proceeded properly and won--should then be returned to
the public domain. Relatedly, contrary to Four Jacks' assertion,
there is nothing "speculative" about arguing that the public
interest would be harmed by permitting existing licensees to sell
their current authorizations after having used expensive public
resources to wrest facilities (for free) from other qualified
licensees.

Finally, Four Jacks' argument does not even attempt to
address the other sound policy grounds requiring dismissal of its
application as set out in Scripps Howard's Petition:

e that the Commission should not offer any encouragement
for the improper utilization of the costly comparative hearing
process when it cannot be discerned whether the competing
applicant is pursuing a public interest benefit or is exclusively
seeking its own private gain, Petition at 10-11;

o that the Commission has already found that processing
applications which violate Section 73.3518 is prejudicial to the

interests of other applicants in the comparative hearing and that

- 16 -
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Scripps Howard would be particularly prejudiced due to the
distorted posture in which processing the Four Jacks application
would place the comparative issues, Petition at 11-12; and

® that processing Four Jacks' rule-violating application
would delay the processing of applications for genuinely new
services while offering at most only the limited benefit of
permitting an existing licensee to extend its principals' ability
to offer television service to a broader geographic area,
Petition at 12-13.

Conclusion

Four Jacks' parting claim--that Scripps Howard is seeking to
delay this proceeding--is also false and is contradicted by the
fact that the longer this proceeding continues, the longer
Station WMAR-TV's renewal will remain under a cloud.

In sum, Four Jacks' Opposition fails to raise any valid
argument in favor of its position. Contrary to Four Jacks'
claims, the Four Jacks application is not consistent with the
Commission's rules but is unquestionably violative of Section

73.3518. This rule, Commission precedent, and sound public



policy all require the immediate dismissal of Four Jacks'

application.

May 26,

1992

Respectfully submitted,
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